
RIGINAL IN THE UNITED STATES DISTRICT COURT 
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U.S.D.C. Atlanta 

FOR THE NORTHERN DISTRICT OF GEORGIA MAR 2 0 im 
ATLANTA DIVISION 

UNITED STATES OF AMERICA 
CRIMINAL INDICTMENT 

(SUPERSEDING) 

JOSEPH M. ELLES (1) 
JOSEPH PACIFICO (2) 

NO. l : l l - C R - 4 4 5 - J E C 

THE GRAND JURY CHARGES THAT: 

COUNT ONE 
Securities Fraud 

(18 U.S.C. §§ 1348 and 2) 

1. B e g i n n i n g on a da t e unknown t o the Grand J u r y , but a t 

l e a s t by i n o r about 2006, and c o n t i n u i n g u n t i l i n o r about mid-

2009, i n the N o r t h e r n D i s t r i c t of G e o r g i a and elsewhere, the 

defendant, JOSEPH M. ELLES, a i d e d and a b e t t e d by o t h e r s known and 

unknown t o the Grand J u r y , d i d k n o w i n g l y and w i l l f u l l y execute and 

attempt t o execute a scheme and a r t i f i c e (1) t o d e f r a u d o t h e r 

p e r s o n s , i n c o n n e c t i o n w i t h s t o c k s e c u r i t i e s of C a r t e r ' s , I n c . , and 

(2) t o o b t a i n , by means o f f a l s e and f r a u d u l e n t p r e t e n s e s , 

r e p r e s e n t a t i o n s , and p r o m i s e s , any money and p r o p e r t y i n c o n n e c t i o n 

w i t h the purchase and s a l e o f s t o c k s e c u r i t i e s o f C a r t e r ' s , I n c . , 

an i s s u e r w i t h a c l a s s o f s e c u r i t i e s r e g i s t e r e d under S e c t i o n 12 o f 

the S e c u r i t i e s Exchange A c t o f 1934 ("The Exchange A c t " ) ( T i t l e 15, 

U n i t e d S t a t e s Code, S e c t i o n 781), and t h a t was r e q u i r e d t o f i l e 

r e p o r t s under S e c t i o n 15(d) o f The Exchange A c t . 
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BACKGROUND 

2. A t a l l t i m e s r e l e v a n t t o t h i s I n d i c t m e n t : 

a. C a r t e r ' s , I n c . ("Carter's") was a p u b l i c company-

r e g i s t e r e d i n Delaware and h e a d q u a r t e r e d i n A t l a n t a , G e o r g i a . 

C a r t e r ' s common s t o c k t r a d e d on t h e New York S t o c k Exchange under 

the s t o c k t i c k e r symbol, "CRI". C a r t e r ' s s e c u r i t i e s were 

r e g i s t e r e d w i t h t h e U n i t e d S t a t e s S e c u r i t i e s and Exchange 

Commission ("SEC") p u r s u a n t t o S e c t i o n 12(b) o f t h e Exchange A c t , 

and the Company was r e q u i r e d t o f i l e r e p o r t s w i t h the SEC pu r s u a n t 

t o S e c t i o n 15(d) o f the Exchange A c t . 

b. As a p u b l i c company, C a r t e r ' s was r e q u i r e d t o comply 

w i t h s e c u r i t i e s laws and r u l e s and r e g u l a t i o n s i s s u e d by the SEC. 

Those l a w s , r u l e s , and r e g u l a t i o n s g e n e r a l l y were d e s i g n e d t o 

p r o t e c t members of the i n v e s t i n g p u b l i c and C a r t e r ' s s h a r e h o l d e r s 

by e n s u r i n g the a c c u r a c y and i n t e g r i t y of the C a r t e r ' s f i n a n c i a l 

i n f o r m a t i o n t h a t was d i s c l o s e d t o the p u b l i c . Among o t h e r t h i n g s , 

C a r t e r ' s was r e q u i r e d t o and d i d p e r i o d i c a l l y p u b l i s h f i n a n c i a l 

s t a t e m e n t s and o t h e r r e p o r t s o f i t s f i n a n c i a l c o n d i t i o n . C a r t e r ' s 

was r e q u i r e d t o and d i d f i l e an annua l r e p o r t ( i n c l u d i n g a u d i t e d 

f i n a n c i a l s tatements) c o v e r i n g i t s e n t i r e f i s c a l y e a r , which r a n 

from J a n u a r y t h r o u g h December. C a r t e r ' s was a l s o r e q u i r e d t o and 

d i d f i l e q u a r t e r l y r e p o r t s ( i n c l u d i n g u n a u d i t e d f i n a n c i a l 

s t a t e m e nts) e v e r y t h r e e months, f o r the q u a r t e r s encompassing 

J a n u a r y t h r o u g h March (1^*" q u a r t e r ) , A p r i l t h r o u g h June (2""^ 
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q u a r t e r ) , J u l y t h r o u g h September (3'''̂  q u a r t e r ) , and October through 

December (4*'̂  q u a r t e r ) . 

c. C a r t e r ' s marketed c l o t h i n g and a p p a r e l f o r b a b i e s 

and young c h i l d r e n , s e l l i n g p r i m a r i l y t o department s t o r e s and 

r e t a i l e r s such as K o h l ' s , B a b i e s "R" Us, Macy's, S e a r s , T a r g e t , and 

Wal-Mart. The e x e c u t i v e o f f i c e s of C a r t e r ' s were l o c a t e d i n 

A t l a n t a , G e o r g i a . 

d. The d e f e n d a n t , JOSEPH M. ELLES, was employed as 

E x e c u t i v e V i c e P r e s i d e n t o f S a l e s f o r C a r t e r ' s u n t i l i n o r about 

March 2009, w o r k i n g out of o f f i c e s i n Nevada, th e c o r p o r a t e 

h e a d q u a r t e r s o f C a r t e r ' s i n A t l a n t a , G e o r g i a ; and e l s e w h e r e . I n 

t h i s c a p a c i t y , defendant JOSEPH M. ELLES s e r v e d as t h e second-

h i g h e s t e x e c u t i v e i n t h e C a r t e r ' s s a l e s o r g a n i z a t i o n , s u p e r v i s i n g 

C a r t e r ' s customer a c c o u n t s t h r o u g h a team of v i c e p r e s i d e n t s of 

s a l e s ("sales VPs") and account e x e c u t i v e s a s s i g n e d t o manage each 

o f those a c c o u n t s , and r e p o r t e d d i r e c t l y t o the P r e s i d e n t of the 

Company. Between i n o r about March 2 009 and i n o r about June 2009, 

defendant JOSEPH M. ELLES c o n t i n u e d t o work f o r C a r t e r ' s i n o r d e r 

t o a s s i s t w i t h the t r a n s i t i o n of c e r t a i n o f h i s r e s p o n s i b i l i t i e s t o 

a s u c c e s s o r employee. 

e. K o h l ' s C o r p o r a t i o n ("Kohl's") was a p u b l i c company 

h e a d q u a r t e r e d i n Menoraonee F a l l s , W i s c o n s i n . K o h l ' s was a 

department s t o r e c h a i n which o p e r a t e d s t o r e s t h r o u g h o u t the U n i t e d 

S t a t e s . K o h l ' s was C a r t e r ' s most s i g n i f i c a n t w h o l e s a l e s a l e s 
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customer i n terms of volume of s a l e s , and w h o l e s a l e s a l e s 

c o n s t i t u t e d a s i g n i f i c a n t p o r t i o n o f C a r t e r ' s b u s i n e s s . 

ACCOMMODATIONS AND ACCOUNTING FOR ACCOMMODATIONS 

f . C a r t e r ' s p r o v i d e d r e b a t e s i n c e r t a i n c ases t o 

w h o l e s a l e customers ( i n c l u d i n g K o h l ' s and o t h e r r e t a i l c h a i n s ) 

g e n e r a l l y r e f e r r e d t o as "accommodations" o r "margin s u p p o r t . " 

These r e b a t e s were n e g o t i a t e d and p a i d a t the end of p a r t i c u l a r 

s e l l i n g seasons, i n c e r t a i n cases where the w h o l e s a l e customer was 

not a b l e t o a c h i e v e an ex p e c t e d p r o f i t m a r g i n i n s e l l i n g C a r t e r ' s 

goods. F o r example, C a r t e r ' s might have s o l d and d e l i v e r e d 

$100,000 w o r t h o f goods t o a p a r t i c u l a r w h o l e s a l e customer f o r a 

p a r t i c u l a r s e l l i n g season, w i t h the e x p e c t a t i o n t h a t the w h o l e s a l e 

customer might be a b l e t o make a c e r t a i n p r o f i t i n s e l l i n g those 

goods i n i t s r e t a i l s t o r e s (say, 35%) . I f a t the end o f t h a t 

s e l l i n g season t h e w h o l e s a l e customer a c h i e v e d a low e r p r o f i t 

m a r g i n i n s e l l i n g t h o s e goods (say, 3 0 % ) , the customer and C a r t e r ' s 

might n e g o t i a t e f o r C a r t e r ' s t o h e l p make up a l l o r p a r t of the 

d i f f e r e n c e , i n t h e form o f "margin s u p p o r t " r e b a t e s . The d e c i s i o n 

as t o whether t o pay such r e b a t e s , and how much, i s made i n l i g h t 

of o t h e r d i s c o u n t s , p r o m o t i o n s , market c o n d i t i o n s , and o t h e r 

v a r i a b l e s i m p a c t i n g the customer's s a l e s of C a r t e r ' s goods i n t h a t 

season. 

g. By t h e i r n a t u r e , t h e s e r e b a t e s a r e n e g o t i a t e d and 

p a i d a f t e r - t h e - f a c t , t h a t i s , weeks o r months a f t e r the goods t o 
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w h i c h the r e b a t e s r e l a t e have been s o l d and d e l i v e r e d by C a r t e r ' s 

t o the w h o l e s a l e customer. For example, C a r t e r ' s might s e l l and 

d e l i v e r $100,000 w o r t h of goods t o a w h o l e s a l e customer i n November 

of a p a r t i c u l a r y e a r . A f t e r the s e l l i n g season, i n J a n u a r y o f the 

f o l l o w i n g y e a r . C a r t e r ' s might agree t o pay back a c e r t a i n amount 

of t h a t revenue t o t h e customer i n the form of margin s u p p o r t ( f o r 

example, $10,000) . 

h. The margin support payments a r e expenses t h a t reduce 

C a r t e r ' s p r o f i t s . U s i n g the above example, a l t h o u g h C a r t e r ' s 

i n i t i a l l y r e c e i v e d $100,000 from s e l l i n g t h e goods, i t u l t i m a t e l y 

had t o r e t u r n $10,000 i n the form o f a r e b a t e , t h e r e b y r e d u c i n g the 

n e t revenue f o r t h a t s a l e t o $90,000. 

i . To g i v e an a c c u r a t e p i c t u r e o f i t s f i n a n c i a l r e s u l t s 

f o r any g i v e n p e r i o d , i t was i m p o r t a n t f o r C a r t e r ' s t o r e p o r t not 

j u s t t h e revenue from i t s s a l e s d u r i n g t h a t p e r i o d , but a l s o the 

m a r g i n s u p p o r t expenses t h a t C a r t e r ' s l a t e r p a i d r e l a t i n g t o t h o s e 

same s a l e s . U s i n g the above example, i f C a r t e r ' s r e c e i v e d the 

$100,000 from s e l l i n g goods i n November of 2008, but r e b a t e d back 

$10,000 i n J a n u a r y 2009, i t would r e p o r t a net s a l e o f $90,000 i n 

i t s f i n a n c i a l s t a t e m e n t s p e r t a i n i n g t o the f o u r t h q u a r t e r o f 2008 

(which c o n s i s t e d o f October - December 2008). I n o t h e r words. 

C a r t e r ' s would r e c o r d the expense as r e l a t i n g t o the q u a r t e r and 

y e a r i n which the o r i g i n a l s a l e o c c u r r e d and the revenue was 

r e c e i v e d , and not when the r e b a t e happened t o l a t e r be p a i d . 
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j . The de f e n d a n t , JOSEPH M. ELLES, was the p r i n c i p a l 

C a r t e r ' s o f f i c i a l who n e g o t i a t e d and agreed t o accommodations 

payments w i t h w h o l e s a l e customers, p a r t i c u l a r l y t o K o h l ' s . 

DEFENDANT'S SCHEME 

3. The o b j e c t o f the scheme was f o r t h e defendant, JOSEPH M. 

ELLES, a i d e d and a b e t t e d by o t h e r s known and unknown t o the Grand 

J u r y , t o use h i s p o s i t i o n as E x e c u t i v e V i c e P r e s i d e n t of S a l e s of 

C a r t e r ' s , t o h i d e and c o n c e a l m i l l i o n s o f d o l l a r s i n accommodations 

payments p r o m i s e d by defendan t JOSEPH M. ELLES t o K o h l ' s , C a r t e r ' s 

l a r g e s t w h o l e s a l e customer, over a m u l t i - y e a r p e r i o d , and t o 

t h e r e b y r e p o r t f a l s e s a l e s p r o f i t a b i l i t y i n f o r m a t i o n t o company 

a u d i t o r s , d i r e c t o r s , s h a r e h o l d e r s , and o t h e r s , f o r purposes 

i n c l u d i n g t o e n r i c h h i m s e l f t h r o u g h s a l a r y , bonuses, and C a r t e r ' s 

s t o c k and s t o c k o p t i o n s . 

4. The def e n d a n t ' s scheme i n c l u d e d the f o l l o w i n g : 

a. The defendan t i n d u c e d K o h l ' s t o make s u b s t a n t i a l 

p u r c h a s e s of C a r t e r ' s goods by a s s u r i n g t h a t i f K o h l ' s d i d not 

a c h i e v e i t s d e s i r e d p r o f i t margins. C a r t e r ' s would make up the 

d i f f e r e n c e w i t h margin s u p p o r t r e b a t e s . 

b. The d e f e n d a n t ' s p r o m i s e s t o K o h l ' s i n t h i s r e g a r d 

and c o n s i s t e n t a b i l i t y t o a c t u a l l y d e l i v e r m a r g i n s u p p o r t i n t h e 

amounts p r o m i s e d i n d u c e d K o h l ' s t o purchase more goods t h a n i t 

might have o t h e r w i s e p u r c h a s e d . T h i s had the e f f e c t of i n c r e a s i n g 

C a r t e r ' s w h o l e s a l e s a l e s . 
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c. The defendant e f f e c t i v e l y h i d m i l l i o n s of d o l l a r s i n 

accommodations expenses t h a t he was a g r e e i n g t o pay t o K o h l ' s from 

C a r t e r ' s f i n a n c e s t a f f , a u d i t committee, a u d i t o r s , and o t h e r s , f o r 

s e v e r a l p e r i o d s . The defendant d i d t h i s by r e g u l a r l y h a v i n g K o h l ' s 

agree t o d e f e r t a k i n g t h e accommodations f o r 60 t o 90 days, so t h a t 

t h e expenses would f a l s e l y appear t o r e l a t e t o s a l e s i n f u t u r e 

q u a r t e r s . The defendant a l s o caused f a l s i f i e d documents t o be 

c r e a t e d and t r a n s m i t t e d t o C a r t e r ' s f i n a n c e s t a f f , w hich 

m i s r e p r e s e n t e d t h e t i m i n g o f the s a l e s t o w h i c h accommodations 

r e l a t e d . 

d. As p a r t of the scheme, the defendant a l s o p e r s o n a l l y 

e x e c u t e d f a l s e r e p r e s e n t a t i o n statements t h a t were p r o v i d e d t o and 

he knew would be r e l i e d on by C a r t e r ' s management, b o a r d of 

d i r e c t o r s , and a u d i t o r s . The defendant on t h e s e forms f a l s e l y 

s t a t e d t h e amount of accommodations r e b a t e s t h a t had been agreed t o 

w i t h K o h l ' s and o t h e r w h o l e s a l e customers f o r p a r t i c u l a r p e r i o d s . 

e. As a r e s u l t o f the d e f e r r a l s and the d e f e n d a n t ' s 

f a l s e s t a t e m e n t s r e l a t i n g t o those d e f e r r e d expenses, m i l l i o n s o f 

d o l l a r s i n accommodations expenses were r e g u l a r l y r e c o r d e d by 

C a r t e r ' s i n the i n c o r r e c t a c c o u n t i n g p e r i o d . For most of the y e a r s 

a t i s s u e and many of the q u a r t e r s , the d e f e n d a n t ' s scheme r e s u l t e d 

i n a s u b s t a n t i a l understatement of C a r t e r ' s accommodations expenses 

(and t h e r e f o r e an o v e r s t a t e m e n t of C a r t e r ' s p r o f i t s ) . I n o t h e r 

words, the scheme made C a r t e r ' s r e p o r t e d r e s u l t s seem b e t t e r t h a n 
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t h e y a c t u a l l y had been. For example, the scheme caused C a r t e r ' s t o 

r e p o r t income t h a t was o v e r s t a t e d by a p p r o x i m a t e l y 3% f o r 2005, 

o v e r 5% f o r 2 006, and over 20% f o r 2007. D u r i n g t h i s t h r e e y e a r s 

C a r t e r ' s f i n a n c i a l s tatements f a i l e d t o r e p o r t o v e r $16 m i l l i o n i n 

accommodations expenses, because those expenses had been h i d d e n and 

d i s g u i s e d as a r e s u l t of the f r a u d . 

f. For one y e a r , 2008, and the f i r s t f i s c a l q u a r t e r of 

2009, t h e scheme r e s u l t e d i n a s l i g h t o v e r s t a t e m e n t of 

accommodations expenses and t h e r e f o r e a s l i g h t u nderstatement o f 

C a r t e r ' s p r o f i t s . I n o t h e r words, the scheme made C a r t e r ' s 

r e p o r t e d r e s u l t s seem s l i g h t l y worse t h a n t h e y a c t u a l l y had been. 

For t h e second q u a r t e r of 2 009 ( A p r i l t h r o u g h J u l y ) , the scheme 

caused C a r t e r ' s t o u n d e r s t a t e i t s net income by a p p r o x i m a t e l y 47%. 

g. On o r about October 27, 2009, C a r t e r ' s announced 

t h a t i t would d e l a y i t s q u a r t e r l y e a r n i n g s r e l e a s e p r e v i o u s l y 

s c h e d u l e d f o r t h a t day i n o r d e r t o complete a r e v i e w of i t s 

a c c o u n t i n g f o r margin s u p p o r t t o i t s w h o l e s a l e customers. The 

company's s t o c k p r i c e f e l l o v e r 20% t h a t day. On o r about 

November 9, 2 009, the company announced i t had d i s c o v e r e d the 

mis c o n d u c t and t h a t i t would need t o r e s t a t e e a r n i n g s . The 

company's s t o c k p r i c e f e l l a p p r o x i m a t e l y 9% by t h e c l o s e of t r a d i n g 

the n e x t day. On o r about J a n u a r y 15, 2010, C a r t e r ' s i s s u e d i t s 

r e s t a t e d f i n a n c i a l s tatements d a t i n g back t o 2005. The company's 

s t o c k p r i c e f e l l o v e r 2% t h a t day. 
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A l l i n v i o l a t i o n of T i t l e 18, U n i t e d S t a t e s Code, S e c t i o n s 

134 8 and 2. 

COUNT TWO 
Securities Fraud 

(18 U.S.C. §§ 1348 and 2) 

5. The f a c t u a l a l l e g a t i o n s s e t f o r t h i n Paragraphs One 

t h r o u g h Four of t h i s I n d i c t m e n t a r e hereby r e a l l e g e d and 

i n c o r p o r a t e d by r e f e r e n c e as i f s e t f o r t h i n f u l l h e r e i n . 

6. B e g i n n i n g on a date unknown t o the Grand J u r y , but a t 

l e a s t by i n o r about A p r i l 2009, and c o n t i n u i n g t h rough i n o r about 

November 2009, i n the N o r t h e r n D i s t r i c t o f G e o r g i a and else w h e r e , 

the d e f e n d a n t , JOSEPH PACIFICO, a i d e d and a b e t t e d by o t h e r s known 

and unknown t o the Grand J u r y , d i d k n o w i n g l y and w i l l f u l l y e x e c u t e 

and a t t empt t o execute a scheme and a r t i f i c e (1) t o d e f r a u d o t h e r 

p e r s o n s , i n c o n n e c t i o n w i t h s t o c k s e c u r i t i e s of C a r t e r ' s , I n c . , and 

(2) t o o b t a i n , by means of f a l s e and f r a u d u l e n t p r e t e n s e s , 

r e p r e s e n t a t i o n s , and p r o m i s e s , any money and p r o p e r t y i n c o n n e c t i o n 

w i t h t h e purc h a s e and s a l e of s t o c k s e c u r i t i e s of C a r t e r ' s , I n c . , 

an i s s u e r w i t h a c l a s s of s e c u r i t i e s r e g i s t e r e d under S e c t i o n 12 of 

the S e c u r i t i e s Exchange A c t o f 1934 ("The Exchange Act") ( T i t l e 15, 

U n i t e d S t a t e s Code, S e c t i o n 781), and t h a t was r e q u i r e d t o f i l e 

r e p o r t s under S e c t i o n 15(d) of The Exchange A c t . 
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BACKGROUND 

7. A t a l l t i m e s r e l e v a n t t o t h i s I n d i c t m e n t : 

a. The defendant, JOSEPH PACIFICO, was employed as 

P r e s i d e n t o f C a r t e r ' s u n t i l i n o r about December 2009, w o r k i n g out 

of C a r t e r ' s h e a d q u a r t e r s i n A t l a n t a , G e o r g i a . I n t h i s c a p a c i t y , 

defendant JOSEPH PACIFICO s e r v e d as the h i g h e s t - r a n k i n g e x e c u t i v e 

i n t he C a r t e r ' s s a l e s o r g a n i z a t i o n , and as a s e n i o r e x e c u t i v e 

o f f i c e r of the Company. I n a d d i t i o n t o s u p e r v i s i n g defendant 

JOSEPH M. ELLES (and h i s s u c c e s s o r s a f t e r defendant JOSEPH M. 

ELLES' s e p a r a t i o n from C a r t e r ' s ) , t h e defendant, JOSEPH PACIFICO, 

was r e s p o n s i b l e f o r , among o t h e r t h i n g s , m a r k e t i n g , s a l e s , and 

s a l e s - r e l a t e d f u n c t i o n s , i n c l u d i n g the Company's w h o l e s a l e s a l e s 

a c c o u n t s . 

b. I n c o n n e c t i o n w i t h h i s s u p e r v i s o r y r e s p o n s i b i l i t y 

o v e r C a r t e r ' s w h o l e s a l e s a l e s a c c o u n t s , t he defendant, JOSEPH 

PACIFICO, approved accommodations commitments t o w h o l e s a l e 

customers, i n c l u d i n g K o h l ' s , and s i g n e d i n t e r n a l f i n a n c i a l 

documents r e l a t i n g t o such commitments. 

DEFENDANT'S SCHEME 

8. The o b j e c t o f the scheme was f o r the defe n d a n t , JOSEPH 

PACIFICO, a i d e d and a b e t t e d by o t h e r s known and unknown t o t h e 

Grand J u r y , t o use h i s p o s i t i o n as P r e s i d e n t of C a r t e r ' s t o h i d e 

and c o n c e a l m i l l i o n s of d o l l a r s i n w h o l e s a l e customer 

accommodations expenses o f C a r t e r ' s t h a t had been d e f e r r e d from 
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p r i o r f i n a n c i a l p e r i o d s from C a r t e r ' s s h a r e h o l d e r s , s e n i o r 

management, a u d i t o r s , d i r e c t o r s , and o t h e r s . 

9. The d e f e n d a n t ' s scheme i n c l u d e d the f o l l o w i n g : 

a. The defendant, JOSEPH PACIFICO, p r o v i d e d f a l s e , 

m i s l e a d i n g , and i n c o m p l e t e i n f o r m a t i o n t o , and made o r caused f a l s e 

and m i s l e a d i n g s t a tements t o be made t o . C a r t e r ' s s h a r e h o l d e r s , 

s e n i o r management, employees, d i r e c t o r s , and a u d i t o r s t h a t 

m i s r e p r e s e n t e d and c o n c e a l e d the e x i s t e n c e of m i l l i o n s of d o l l a r s 

i n accommodations expenses. F or example: 

1. On o r about A p r i l 28, 2009, t h e defendant, 

JOSEPH PACIFICO, s i g n e d an i n t e r n a l memorandum t o the C h i e f 

F i n a n c i a l O f f i c e r of C a r t e r ' s i n c o n n e c t i o n w i t h the p r e p a r a t i o n of 

t h e Company's f i n a n c i a l s t a t ements f o r t h e f i r s t q u a r t e r of 2009. 

The defendant, JOSEPH PACIFICO, knew t h a t the memorandum f a l s e l y 

and f r a u d u l e n t l y c o n c e a l e d m i l l i o n s o f d o l l a r s i n accommodations 

expenses t h a t had been d e f e r r e d from 2008 and t h a t t h e Company had 

p r o m i s e d t o a l l o w K o h l ' s t o deduct from C a r t e r ' s d u r i n g 2009, and 

t h a t i t m i s r e p r e s e n t e d the terms and amounts o f the Company's 

accommodations commitments t o K o h l ' s . 

2. On o r about June 1, 2009, the defendant, JOSEPH 

PACIFICO, s i g n e d and approved i n t e r n a l C a r t e r ' s forms t h a t 

d i s g u i s e d m i l l i o n s of d o l l a r s i n 2008 accommodations expenses as 

2009 accommodations expenses. The defendant, JOSEPH PACIFICO, knew 

t h a t the expenses r e l a t e d t o s a l e s made i n p r i o r f i n a n c i a l p e r i o d s 
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and t h a t t h e f a l s e forms would cause the Company t o account f o r the 

2008 expenses i n t h e wrong p e r i o d and f a l s e l y r e p o r t them as 2009 

expenses i n i t s f i n a n c i a l s t a tements t o s h a r e h o l d e r s . 

3. On o r about September 28, 2 0 09, the defendant, 

JOSEPH PACIFICO, made f a l s e and m i s l e a d i n g statements t o the C h i e f 

E x e c u t i v e O f f i c e r and the C h i e f F i n a n c i a l O f f i c e r o f the Company 

about the e x i s t e n c e o f m i l l i o n s of d o l l a r s i n u n d i s c l o s e d 

accommodations expenses. 

b. When h i s s u b o r d i n a t e s d i s c o v e r e d t he u n d i s c l o s e d 

accommodations expenses and brought t h e i r concerns t o h i s a t t e n t i o n 

b e g i n n i n g i n o r about A p r i l 2009, the defendant, JOSEPH PACIFICO, 

took s t e p s t o p r e v e n t o t h e r members o f s e n i o r management from 

d i s c o v e r i n g the u n d i s c l o s e d expenses, i n c l u d i n g by d i s s u a d i n g h i s 

s u b o r d i n a t e s from r a i s i n g t h e i r c o n c e r n s t o s e n i o r management, 

a f f i r m a t i v e l y i n s t r u c t i n g them not t o do so, and f a l s e l y i n f o r m i n g 

h i s s u b o r d i n a t e s t h a t he would do so when i n t r u t h and i n f a c t he 

d i d n o t . 

A l l i n v i o l a t i o n of T i t l e 18, U n i t e d S t a t e s Code, S e c t i o n s 

1348 and 2. 

COUNTS THREE THROUGH NINE 
Causing False SEC F i l i n g s 

(15 U.S.C. §§ 78m(a), 78ff; 18 U.S.C. § 2) 

10. The f a c t u a l a l l e g a t i o n s s e t f o r t h i n Paragraphs One 

th r o u g h Nine o f t h i s I n d i c t m e n t a r e hereby r e a l l e g e d and 

i n c o r p o r a t e d by r e f e r e n c e as I f s e t f o r t h i n f u l l h e r e i n . 
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11. On o r about the d a t e s i d e n t i f i e d i n Column B o f the c h a r t 

s e t f o r t h below, each date c o n s t i t u t i n g a s e p a r a t e count as s e t 

f o r t h i n Column A, i n the N o r t h e r n D i s t r i c t of G e o r g i a and 

el s e w h e r e , the d e f e n d a n t s i d e n t i f i e d i n Column C, a i d e d and a b e t t e d 

by o t h e r s known and unknown t o t h e Grand J u r y , w i l l f u l l y and 

k n o w i n g l y caused C a r t e r ' s , I n c . , an i s s u e r w i t h a c l a s s of 

s e c u r i t i e s r e g i s t e r e d under S e c t i o n 12 o f The Exchange A c t ( T i t l e 

15, U n i t e d S t a t e s Code, S e c t i o n 781), and t h a t was r e q u i r e d t o f i l e 

r e p o r t s under S e c t i o n 15(d) o f The Exchange A c t , t o make sta t e m e n t s 

i n s u c h r e p o r t s , as i d e n t i f i e d i n Column D, t h a t were f a l s e and 

m i s l e a d i n g w i t h r e s p e c t t o m a t e r i a l f a c t s : 

A B C D 

COUNT FILING 
DATE 
(On or 
About) 

DEFENDANT(S) SEC FILING 

THREE 11-9-06 JOSEPH M. ELLES Q u a r t e r l y Report on Form 
10-Q f o r the T h i r d 
Q u a r t e r o f 2006 ( p e r i o d 
e n d i n g 9-30-06) 

FOUR 2-28-07 JOSEPH M. ELLES Annual Report on Form 10-
K f o r the F i s c a l Year 
Ended 12-30-06 

FIVE 5-10-07 JOSEPH M. ELLES Q u a r t e r l y Report on Form 
10-Q f o r the F i r s t 
Q u a r t e r o f 2007 ( p e r i o d 
e n d i n g 3-31-07) 

SIX 10-29-07 JOSEPH M. ELLES Q u a r t e r l y Report on Form 
10-Q f o r the T h i r d 
Q u a r t e r o f 2007 ( p e r i o d 
e n d i n g 9-29-07) 
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A B C D 

COUNT FILING 
DATE 
(On or 
About) 

DEFENDANT(S) SEC FILING 

SEVEN 2-27-08 JOSEPH M. ELLES Annual Report on Form 10-
K f o r the F i s c a l Year 
Ended 12-29-07 

EIGHT 4-30-09 JOSEPH M. ELLES 
JOSEPH PACIFICO 

Q u a r t e r l y Report on Form 
10-Q f o r the F i r s t 
Q u a r t e r of 2009 ( p e r i o d 
e n d i n g 4-4-09) 

NINE 7-31-09 JOSEPH M. ELLES 
JOSEPH PACIFICO 

Q u a r t e r l y Report on Form 
10-Q f o r the Second 
Q u a r t e r of 2009 ( p e r i o d 
e n d i n g 7-4-09) 

A l l i n v i o l a t i o n of T i t l e 15, U n i t e d S t a t e s Code, S e c t i o n s 

78m(a) and 7 8 f f ; and T i t l e 18, U n i t e d S t a t e s Code, S e c t i o n 2. 

COUNTS TEN THROUGH TWENTY-TWO 
False Books and Records 

(15 U.S.C. §§ 78m(b)(2)(A), 78m(b)(5), 78ff; 18 U.S.C. § 2) 

12. The f a c t u a l a l l e g a t i o n s s e t f o r t h i n Paragraphs One 

th r o u g h Nine of t h i s I n d i c t m e n t a r e hereby r e a l l e g e d and 

i n c o r p o r a t e d by r e f e r e n c e as i f s e t f o r t h i n f u l l h e r e i n . 

13. On o r about t h e dates i d e n t i f i e d i n Column B o f the c h a r t 

s e t f o r t h below, each d a t e c o n s t i t u t i n g a s e p a r a t e count as s e t 

f o r t h i n Column A, i n the N o r t h e r n D i s t r i c t o f G e o r g i a and 

els e w h e r e , the defe n d a n t s i d e n t i f i e d i n Column C, a i d e d and a b e t t e d 

by o t h e r s known and unknown t o the Grand J u r y , d i d k n o w i n g l y and 
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w i l f u l l y f a l s i f y and cause t o be f a l s i f i e d , books, r e c o r d s and 

acc o u n t s o f C a r t e r ' s , I n c . , an i s s u e r w i t h a c l a s s of s e c u r i t i e s 

r e g i s t e r e d under S e c t i o n 12 of The Exchange A c t ( T i t l e 15, U n i t e d 

S t a t e s Code, S e c t i o n 781), and t h a t was r e q u i r e d t o f i l e r e p o r t s 

under S e c t i o n 15(d) of The Exchange A c t , as s e t f o r t h i n Column D: 

A 

COUNT 

B 

DATE 
(On or 
About) 

C 

DEFENDANT(S) 

D 

BOOK, RECORD, ACCOUNT 

TEN 2-19-07 JOSEPH M. ELLES Memorandum from Joseph 
P a c i f i c o and Joseph 
E l l e s r e g a r d i n g 
customer accommodations 
commitments f o r 2006 

ELEVEN 4-2-07 JOSEPH M. ELLES I n t e r n a l A u t h o r i z a t i o n 
Forms d a t e d A p r i l 2, 
2007 

TWELVE 4-29-07 JOSEPH M. ELLES I n t e r n a l A u t h o r i z a t i o n 
Forms d a t e d A p r i l 29, 
2007 

THIRTEEN 1-29-08 JOSEPH M. ELLES Memorandum from Joseph 
P a c i f i c o and Joseph 
E l l e s r e g a r d i n g 
customer accommodations 
commitments f o r 2 007 

FOURTEEN 4-8-08 JOSEPH M. ELLES I n t e r n a l A u t h o r i z a t i o n 
Forms d a t e d A p r i l 8, 
2008 

FIFTEEN 4-28-08 JOSEPH M. ELLES I n t e r n a l A u t h o r i z a t i o n 
Forms d a t e d A p r i l 28, 
2008 

SIXTEEN 5-1-08 JOSEPH M. ELLES I n t e r n a l A u t h o r i z a t i o n 
Form d a t e d May 1, 2 008 
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A 

COUNT 

B 

DATE 
(On or 
About) 

C 

DEFENDANT(S) 

D 

BOOK, RECORD, ACCOUNT 

SEVENTEEN 5-20-08 JOSEPH M. ELLES I n t e r n a l A u t h o r i z a t i o n 
Forms da t e d May 20, 
2008 

EIGHTEEN 1-21-09 JOSEPH M. ELLES Memorandum from Joseph 
P a c i f i c o and Joseph 
E l l e s r e g a r d i n g 
customer accommodations 
commitments f o r 2008 

NINETEEN 2-23-09 JOSEPH M. ELLES I n t e r n a l A u t h o r i z a t i o n 
Forms da t e d F e b r u a r y 
23, 2009 

TWENTY 4-6-09 JOSEPH M. ELLES I n t e r n a l A u t h o r i z a t i o n 
Forms da t e d A p r i l 6, 
2009 

TWENTY-ONE 4-28-09 JOSEPH PACIFICO Memorandum from Joseph 
P a c i f i c o r e g a r d i n g 
customer accommodations 
commitments f o r 2009 

TWENTY-TWO 6-1-09 JOSEPH M. ELLES 
JOSEPH PACIFICO 

I n t e r n a l A u t h o r i z a t i o n 
Forms d a t e d May 4 and 
May 5, 2009 

A l l i n v i o l a t i o n of T i t l e 15, U n i t e d S t a t e s Code, S e c t i o n s 

7 8 m ( b ) ( 2 ) ( A ) , 78m(b)(5), and 7 8 f f ; and T i t l e 18, U n i t e d S t a t e s 

Code, S e c t i o n 2. 
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COUNTS TWENTY-THREE THROUGH TWENTY-NINE 
Wire Fraud 

(18 U.S.C. §§ 1343 and 2) 

14. The f a c t u a l a l l e g a t i o n s s e t f o r t h i n Paragraphs One 

th r o u g h Four of t h i s I n d i c t m e n t a r e hereby r e - a l l e g e d and 

i n c o r p o r a t e d by r e f e r e n c e as i f s e t f o r t h i n f u l l h e r e i n . 

15. B e g i n n i n g on a date unknown t o the Grand J u r y , but a t 

l e a s t by i n o r about 2006, and c o n t i n u i n g u n t i l i n o r about mid-

2009, i n the N o r t h e r n D i s t r i c t of G e o r g i a and elsewhere, the 

defen d a n t , JOSEPH M. ELLES, a i d e d and a b e t t e d by o t h e r s known and 

unknown t o the Grand J u r y , d i d kn o w i n g l y d e v i s e and i n t e n d t o 

d e v i s e a scheme and a r t i f i c e t o d e f r a u d C a r t e r ' s and t o o b t a i n 

money and p r o p e r t y from C a r t e r ' s by means o f m a t e r i a l l y f a l s e and 

f r a u d u l e n t p r e t e n s e s and r e p r e s e n t a t i o n s , and by o m i s s i o n o f 

m a t e r i a l f a c t s , w e l l knowing and h a v i n g r e a s o n t o know t h a t s a i d 

p r e t e n s e s and r e p r e s e n t a t i o n s were and would be f a l s e and 

f r a u d u l e n t when made and caused t o be made and t h a t s a i d o m i s s i o n s 

were and would be m a t e r i a l . 

EXECUTION OF DEFENDANT'S SCHEME TO DEFRAUD 

16. On o r about the d a t e s i d e n t i f i e d i n Column B of the c h a r t 

s e t f o r t h below, each date c o n s t i t u t i n g a s e p a r a t e count as s e t 

f o r t h i n Column A, i n t h e N o r t h e r n D i s t r i c t of G e o r g i a and 

els e w h e r e , the defendant, JOSEPH M. ELLES, a i d e d and a b e t t e d by 

o t h e r s known and unknown t o the Grand J u r y , f o r the purpose o f 

e x e c u t i n g t he a f o r e m e n t i o n e d scheme and a r t i f i c e t o d e f r a u d , and 
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a t t e m p t i n g t o do so, and f o r o b t a i n i n g money and p r o p e r t y from 

C a r t e r ' s by means of m a t e r i a l l y f a l s e and f r a u d u l e n t p r e t e n s e s , 

r e p r e s e n t a t i o n s , and pr o m i s e s , and by o m i s s i o n of m a t e r i a l f a c t s , 

d i d k n o w i n g l y and w i l l f u l l y cause t o be t r a n s m i t t e d by means o f 

w i r e and r a d i o communication i n i n t e r s t a t e commerce, c e r t a i n 

w r i t i n g s , s i g n s , s i g n a l s , p i c t u r e s , and sounds, t h a t i s , e l e c t r o n i c 

communications, as d e s c r i b e d i n Column C: 

A 

COUNT 

B 

DATE 
(On or 
About) 

C 

TRANSMISSION 

TWENTY-THREE 3-24-07 E - m a i l from K o h l ' s t o Joseph E l l e s 
r e g a r d i n g t i m i n g o f accommodations 

TWENTY-FOUR 3-27-07 E - m a i l from K o h l ' s t o Joseph E l l e s 
r e g a r d i n g t i m i n g o f accommodations 

TWENTY-FIVE 5-3-07 F a c s i m i l e t o C a r t e r ' s F i n a n c e 
Department, S h e l t o n , C o n n e c t i c u t , 
a t t a c h i n g A p r i l 19, 2 007 and 
A p r i l 20, 2007 r e p r e s e n t a t i o n 
l e t t e r s r e g a r d i n g K o h l ' s 
accommodations 

TWENTY-SIX 4-18-08 E - m a i l from P a t r i c i a Wicks t o 
C a r t e r ' s F i n a n c e Department 
r e g a r d i n g K o h l s ' accommodations 

TWENTY-SEVEN 2-23-09 E - m a i l from P a t r i c i a Wicks t o K o h l ' s 
r e g a r d i n g d a t a e n t r y r e l a t i n g t o 
accommodations 

TWENTY-EIGHT 2-23-09 E - m a i l from Joseph E l l e s t o Jon 
Ostenson and P a t r i c i a Wicks 
r e g a r d i n g d a t a e n t r y e r r o r by K o h l ' s 
r e l a t i n g t o accommodations 

TWENTY-NINE 3-17-09 E - m a i l from P a t r i c i a Wicks t o K o h l ' s 
r e g a r d i n g d a t a e n t r y f o r 
accommodations 
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A l l i n v i o l a t i o n of T i t l e 18, U n i t e d S t a t e s Code, S e c t i o n s 

1343 and 2. 

COUNTS THIRTY THROUGH THIRTY-SEVEN 
Mail Fraud 

(18 U.S.C. § 1341 and 2) 

17. The f a c t u a l a l l e g a t i o n s s e t f o r t h i n Paragraphs One 

thro u g h Four o f t h i s I n d i c t m e n t a r e hereby r e - a l l e g e d and 

i n c o r p o r a t e d by r e f e r e n c e as i f s e t f o r t h i n f u l l h e r e i n . 

18. B e g i n n i n g on a date unknown t o the Grand J u r y , but a t 

l e a s t by i n o r about 2 006, and c o n t i n u i n g u n t i l i n o r about mid-

2009, i n t h e N o r t h e r n D i s t r i c t o f G e o r g i a and els e w h e r e , the 

defendant, JOSEPH M. ELLES, a i d e d and a b e t t e d by o t h e r s known and 

unknown t o t h e Grand J u r y , d i d k n o w i n g l y d e v i s e and i n t e n d t o 

d e v i s e a scheme and a r t i f i c e t o d e f r a u d C a r t e r ' s and t o o b t a i n 

money and p r o p e r t y from C a r t e r ' s by means of m a t e r i a l l y f a l s e and 

f r a u d u l e n t p r e t e n s e s and r e p r e s e n t a t i o n s , and by o m i s s i o n of 

m a t e r i a l f a c t s , w e l l knowing and h a v i n g r e a s o n t o know t h a t s a i d 

p r e t e n s e s and r e p r e s e n t a t i o n s were and would be f a l s e and 

f r a u d u l e n t when made and caused t o be made and t h a t s a i d o m i s s i o n s 

were and would be m a t e r i a l . 

EXECUTION OF DEFENDANT'S SCHEME TO DEFRAUD 

19. On o r about the d a t e s i d e n t i f i e d i n Column B o f the c h a r t 

s e t f o r t h below, each date c o n s t i t u t i n g a s e p a r a t e count as s e t 

f o r t h i n Column A, i n the N o r t h e r n D i s t r i c t of G e o r g i a and 

els e w h e r e , t h e defendant, JOSEPH M. ELLES, a i d e d and a b e t t e d by 

19 
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o t h e r s known and unknown t o the Grand J u r y , f o r the purpose of 

e x e c u t i n g t h e a f o r e m e n t i o n e d scheme and a r t i f i c e t o d e f r a u d , and 

a t t e m p t i n g t o do so, and f o r o b t a i n i n g money and p r o p e r t y from 

C a r t e r ' s by means of m a t e r i a l l y f a l s e and f r a u d u l e n t p r e t e n s e s , 

r e p r e s e n t a t i o n s , and p r o m i s e s , and by o m i s s i o n of m a t e r i a l f a c t s , 

d i d k n o w i n g l y cause the document i d e n t i f i e d i n Column C, t o be sent 

and d e l i v e r e d by the U n i t e d S t a t e s P o s t a l S e r v i c e and o t h e r p r i v a t e 

and i n t e r s t a t e c a r r i e r a c c o r d i n g t o the d i r e c t i o n s t h e r e o n : 

A 

COUNT 

B 

DATE 
(On or 
About) 

C 

DOCUMENT 

THIRTY 4-12-07 I n t e r n a l A u t h o r i z a t i o n Forms d a t e d 
A p r i l 2, 2007 

THIRTY-ONE 5-23-07 I n t e r n a l A u t h o r i z a t i o n Forms d a t e d 
A p r i l 29, 2007 

THIRTY-TWO 4-16-08 I n t e r n a l A u t h o r i z a t i o n Forms d a t e d 
A p r i l 8, 2008 

THIRTY-THREE 5-2-08 I n t e r n a l A u t h o r i z a t i o n Forms d a t e d 
A p r i l 28, 2008 

THIRTY-FOUR 5-14-08 I n t e r n a l A u t h o r i z a t i o n Form d a t e d 
May 1, 2008 

THIRTY-FIVE 7-10-08 I n t e r n a l A u t h o r i z a t i o n Forms d a t e d 
May 20, 2008 

THIRTY-SIX 3-4-09 I n t e r n a l A u t h o r i z a t i o n Forms d a t e d 
F e b r u a r y 23, 2 0 09 

THIRTY-SEVEN 4-27-09 I n t e r n a l A u t h o r i z a t i o n Forms d a t e d 
A p r i l 6, 2009 
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A l l i n v i o l a t i o n o f T i t l e 18, U n i t e d S t a t e s Code, S e c t i o n s 

1341 and 2. 

FORFEITURE PROVISION 

Upon c o n v i c t i o n o f one o r more of the o f f e n s e s a l l e g e d i n 

Counts One t h r o u g h T h i r t y - S e v e n of t h i s I n d i c t m e n t , the de f e n d a n t s , 

JOSEPH M. ELLES and 
JOSEPH PACIFICO, 

s h a l l f o r f e i t t o the U n i t e d S t a t e s p u r s u a n t t o T i t l e 18, U n i t e d 

S t a t e s Code, S e c t i o n 981(a) (1) (C) and T i t l e 28, U n i t e d S t a t e s Code, 

S e c t i o n 2 4 6 1 ( c ) , any p r o p e r t y c o n s t i t u t i n g o r d e r i v e d from proceeds 

o b t a i n e d d i r e c t l y o r i n d i r e c t l y as a r e s u l t of the s a i d v i o l a t i o n s . 

I f any of the a b o v e - d e s c r i b e d f o r f e i t a b l e p r o p e r t y , as a 

r e s u l t o f any a c t o r o m i s s i o n of t h e d e f e n d a n t ( s ) : 

(a) cannot be l o c a t e d upon t h e e x e r c i s e of due d i l i g e n c e , -

(b) has been t r a n s f e r r e d o r s o l d t o , o r d e p o s i t e d w i t h , a 

t h i r d p a r t y ; 

(c) has been p l a c e d beyond the j u r i s d i c t i o n of the c o u r t ; 

(d) has been s u b s t a n t i a l l y d i m i n i s h e d i n v a l u e ; o r 

(e) has been commingled w i t h o t h e r p r o p e r t y w h i c h cannot be 

d i v i d e d w i t h o u t d i f f i c u l t y ; 

i t i s the i n t e n t o f the U n i t e d S t a t e s , p u r s u a n t t o T i t l e 21, U n i t e d 

S t a t e s Code, S e c t i o n 853(p) as i n c o r p o r a t e d by T i t l e 18, U n i t e d 

S t a t e s Code, S e c t i o n 982(b), t o seek f o r f e i t u r e o f any o t h e r 

p r o p e r t y o f s a i d d e f e n d a n t ( s ) up t o the v a l u e of the f o r f e i t a b l e 

p r o p e r t y d e s c r i b e d above. 
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